The Comprehensive
Guide to Permanent
Establishment

Understanding the Basics of
Permanent Establishment

What is Permanent Establishment?
Permanent establishment, commonly referred to as PE, is created when business
activities are sufficient for an organization to be considered an ongoing presence
in a country or state in which it is not incorporated or set up. If these business
activities generate local revenue, the host country can impose corporate taxes
at the local rate. Generally, PE can be created for an organization by having
employees or facilities in another jurisdiction. Generation of a regular revenue
stream can also create PE.
Confidential & Proprietary | Global Upside

How Does Permanent Establishment Work?
Each country has different standards for when business activity meets the
requirements for PE and correlating taxation. When it comes to the leading
international body defining some applications for PE, the Organisation for
Economic Cooperation and Development (OECD) is a reliable resource.
It’s important to note that the OECD doesn’t have the legal power to establish
international requirements. Still, many countries use them as a guide for creating
economic policies, treaties and tax laws. The language used in tax treaties
between countries is a prime example of the OECD’s commonly accepted guidance
for PE.

Common criteria many countries follow for PE:
1. A sufficient time frame to trigger PE under local law or a tax treaty
2. Activity by employees in the country that directly relates to revenue creation
3. A fixed place of business, address, bank account or other physical presence
4. Having employees in a jurisdiction
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Types of Permanent Establishments
With digital channels becoming more common, some of the traditional
approaches to PE are being modified.

A few traditional types of PE to consider:
Sales Agents: When employees have the ability to execute contracts in
the name of an enterprise, they may be eligible for PE. Again, this must
be done consistently over time, not just in isolated incidents. Additionally,
the majority of the negotiations and contracts must take place in the host
country.

Service Permanent Establishment: This can include situations where
businesses are providing technical or managerial services in a country.
In some countries, something as simple as back-office services could
trigger PE.

Fixed Place of Business Permanent Establishment: One of the easiest
ways to determine PE is if a business has a set location, such as an
office, factory, workshop, mine, gas/oil well, etc.
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What are the Risks?
Whenever business activity is being conducted in another country, the company
will be at risk of PE and local corporate income taxes. The key is to be aware of
when the company’s presence is triggering PE, so they can prepare for potential
tax liabilities. This means businesses will need to review the host country’s tax
laws and any tax treaties with the home country of operation.
If you are not comfortable conducting this research, work with in-country
experts. They provide advice on how to avoid or comply with PE requirements,
such as:

 Limit business activity to short business trips
 Avoid giving long assignments to employees
 Preparing and filing an annual income tax return
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Frequently Asked Questions

Most questions about PE can be answered using
the host country’s laws and tax treaties. These
FAQs simply provide a common answer, so it’s
important to review the specific laws for your
particular situation.
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Can an Employee Create a Permanent Establishment?
It is very common for countries to assign PE based on the presence of employees. There is no
single answer for this question, as it will depend on the individual requirements of a country,
such as time spent in the country and specific business activities performed. However, the
likelihood of becoming a PE increases when a business has a formal office or facility in a
country.
In many cases, instead of looking at the employee presence, countries will assess ‘revenue
creation.’ Standard business activities like marketing probably won’t trigger PE. If a country
uses a broader definition for permanent establishment for employee actions, then having an
employee will result in PE.

Can an Individual Have Permanent Establishment?
The purpose of PE is for countries to acquire corporate taxes from consistent business activity.
When an individual is working as a contractor or sole proprietor, this usually doesn’t meet the
necessary PE criteria. The country could impose individual income taxes, but that is separate
from PE.

Is a Wholly Owned Subsidiary a Permanent Establishment?
This generally qualifies as a fixed place of business, even when the parent company is located in
another country. Because subsidiaries take more time and money to create, countries consider
that a high level of commitment, which means the business is likely to generate revenue. For
these reasons, wholly owned subsidiaries are considered to automatically create PE.

Is a Partnership a Permanent Establishment?
This is largely dependent upon the level of activity of the foreign partners in comparison to the
host country partners. Even foreign limited partnerships are considered to have permanent
establishment in the U.S. because of their U.S. partner’s presence.
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PE Taxation Overview

Understanding the Tax Risk
During global expansion, many businesses seek to understand the corporate
taxation laws in potential foreign markets. Companies are usually taxed by the
home country on profits, but businesses may also have to pay taxes to other
countries based on their business activity. Due to the effect on net profitability,
companies will need to anticipate these costs as part of the planning analysis of
entering a new country.
When there is enough activity in a foreign country to qualify as a PE, that company
is liable for local corporate taxes and possibly value-added tax (VAT). Country laws
are in place to ensure revenue generated through local operations can be taxed,
regardless of the location of the business’ headquarters.
The last thing a business wants to see is ‘double taxation’ on profits. This means
not only will the home country tax business profits, but foreign countries will
implement a tax on the same profits, thus lowering the overall profitability.
Although tax treaties could reduce this burden, businesses shouldn’t rely solely on
this to prevent double taxation.
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Tax Treaty Permanent Establishment
There are PE clauses in many of the 3,000 tax treaties, which could be more
lenient than domestic tax laws. These are in effect to encourage trade without
causing unnecessary tax burdens for companies from either of the member
countries. When businesses test a new market, one of the first steps is to analyze
the correlating tax treaties, including any cases for PE under the treaty.
In addition to offering more relaxed permanent establishment criteria to
treaty members, there may also be a lower tax rate for PE than for domestic
corporations.
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Avoiding Double Taxation
The consequence of double taxation can be easily avoided with proper
planning and in-country expertise. Here are some of the points to consider for
companies that don’t want to pay double tax on their profits:

 Are there any tax treaties that give companies more lenient PE criteria?
 If and when a PE is created, what are the withholding and tax rates?
 Will the home country offer tax credits to companies paying taxes in foreign
markets?
 Do you still have to pay taxes and withholding on gross payments from the host
country source (regardless of PE) with countries like China?

Examining these local corporate tax laws in addition to the tax treaties
will enable companies to evaluate the potential tax liability for any foreign
operations.
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Working with Experts
With many companies trying to avoid paying taxes to foreign jurisdictions,
tax authorities aggressively pursue permanent establishment criteria. As this
continues to become a global focus, businesses will need to assess whether
they qualify for PE instead of hoping or assuming. This includes businesses that
currently have operations overseas and companies that are planning to expand
globally.
Whatever your situation may be, our team of global experts at Global Upside
can help businesses determine whether or not they qualify for PE. We provide
experienced guidance to help mitigate unnecessary risks to ensure long-term
success in any market. Our wide range of global services includes support with
HR, payroll, tax & compliance, accounting, PEO solutions and more.
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info@globalupside.com

globalupside.com

